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Car Ownership And The Dangerous
Instrumentality Doctrine

By Joseph M. Percopo, Esq., LL.M.; Orlando, Florida

Unbeknownst to most Florida drivers, their automobile is their most dangerous
and biggest potential personal liability. The commercials, billboards, and
radio stations are abounding with advertisements offering assistance and
suggesting large financial recovery for anyone injured in an automobile
accident. Therefore, it should come as no surprise that if a driver is at fault for
a car accident, a legal demand letter is very likely to follow. However, it is not
just the driver who should expect to receive a demand letter but so should

the legal owner of the vehicle. This proposition comes as a surprise to many

because generally it is the person who acted negligently (the driver, in this
case) that would be the party responsible for damages. So why then is a
vehicle owner who was not driving also potentially liable for the injuries that
occurred with their vehicle? And what, if anything, can be done to minimize

liability to the owner?

The Dangerous Instrumentality Doctrine

In 1920, the Florida Supreme Court adopted the application
of the “dangerous instrumentality doctrine” to automobiles.'
The doctrine causes the imposition of “strict vicarious liability
upon the owner of a motor vehicle who voluntarily entrusts
that motor vehicle to an individual whose negligent operation
causes damage to another.”? The application and breadth of
the doctrine has continued to evolve over the years through
both the courts® and the legislature.* The evolution has created
liability limitations® and exceptions to the “strict vicarious
liability” doctrine that would otherwise apply. Fla. Stat. §
324.021(9)(b)(3) (2021), limits the liability of a natural owner
under the dangerous instrumentality doctrine up to“$100,000
per person and up to $300,000 per incident for bodily injury
and up to $50,0000 for property damage.” However, if the driver
is uninsured or has a policy with “limits less than $500,000
combined property damage and bodily injury liability, the
owner shall be liable for up to an additional $500,000" reduced
by amounts recovered from the driver and driver’s insurer, if
any.® Since the doctrine is premised on an owner’ allowing,

whether expressed orimplied,2 another to use the automobile,
he or she is not subject to liability if the automobile is stolen
or used without permission.® Additionally, the “shop rule”
exception provides that an owner is not liable for the negligent
driving of a repair shop employee' or a valet driver."

Minor Drivers

In order for a minor, who is not yet 18 years old, to drive,
a parent, guardian, or other responsible person must sign a
Parental Consent for a Driver Application of a Minor form'™
whereby he or she agrees to the obligations imposed by Fla.
Stat. § 322.09 (2021).” Once the aforementioned application
is signed, “[alny negligence or willful misconduct of a minor
under the age of 18 years when driving...shall be imputed to
the person who has signed the application of such minor"™
regardless of whether or not the signer owns the automobile.
The signer will be “jointly and severally liable with such
minor for any damages caused by such negligence or willful
misconduct,”” and therefore, be unable to avail himself or
herself of the liability limitations of Fla. Stat. § 324.021(9)(b)(3)

continued, page 19
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(2021). A parent or guardian who revokes the minor’s driving
privileges' or does not sign the application for the minor,
generally, is not liable for the negligence of a minor driver
under Fla. Stat. § 322.09 (2021)."” Additionally, when a minor
reaches the age of majority, the liability imposed by Fla. Stat.
§ 322.09 (2021) ends;'® however, a parent may still be liable
under the dangerous instrumentality doctrine and/or for
negligent entrustment.

Negligent Entrustment

The owner of a automobile has a“nondelegable obligation
to ensure that a vehicle is operated properly.”’® Thus, Florida
recognizes a cause of action for the negligent entrustment
of an automobile®* which allows an injured party to bring
an action against someone who entrusts another with an
automobile when the “entrustor knew or should have known
some reason why entrusting the [automobile] to another was
foolish or negligent”?' and the “harm was or should have been
foreseeable” to the entrustor.?? It is important to note that
Fla. Stat. § 324.021(9)(b)(3) (2021), does not limit liability for
negligent entrustment.?

Protecting Yourself (and Your Family)

Thefirst stepis to audit the ownership of all your automobiles,
including those you or your spouse may not drive but helped
someone else acquire. It is important to examine the title of
each vehicle to be absolutely certain as to ownership. Since
the dangerous instrumentality doctrine creates immediate
liability risk to anyone on the title, if you are not the primary
driver of the automobile then your name should be removed
from the title.?* This is true even of married couples. In fact, an
automobile titled in the names of both spouses that causes
injury not only exposes the assets of each individual spouse
but also those joint marital assets that may have otherwise
been protected due to tenants by the entirety ownership.®

The second step is to review your insurance. The amount
of coverage, including uninsured motorist insurance, is a
personal choice, as is whether to also carry an umbrella policy.
The liability limitations of Fla. Stat. § 324.021(9)(b)(3) (2021)
apply only when you are not the driver and you have not
negligently entrusted the vehicle to another person. Therefore,
ata minimum, you will want to have coverage for the $850,000
statutory maximum personal liability?® that can arise from
allowing another to use your vehicle. This level of coverage
can be accomplished wholly through automobile insurance or
a combination of automobile insurance and umbrella policy
coverage. Keep in mind that if you are the negligent actor or
negligently entrust another to use your automobile, there is
no liability limitation. Thus, the more coverage and the bigger
your umbrella policy the safer you will be and the more soundly
you will be able to sleep at night. Additionally, it is worth noting
that even if a family retitles all the cars into individual names,

they can still continue to be on a group policy. A group policy
does not cause liability like the automobile title. However,
be wary of insurance coverage gaps. For example, if a child
does not live with you and is not listed as an insured on your
policy, then you may be liable for the child’s negligence and
your insurance may not provide coverage. Consider also, even
if a child has his or her own insurance policy, you may still be
personally liable for damages he or she causes in the excess of
his or her policy limits, and your insurance may not provide any
coverage.”’ Therefore, consider consulting with an insurance
expert to help evaluate your insurance needs and planning for
potential insurance coverage gaps.

The third step is to seriously consider who you are going to
let drive. Be cautious not to allow someone who is unlicensed,
uninsured, intoxicated, incompetent, inexperienced, unfit,
foolish, reckless, or dangerous to drive your automobile,
otherwise you are exposing yourself to unlimited personal
liability via negligent entrustment. With regards to a minor,
if you are going to allow him or her to drive, remember that
someone is going to have to sign and agree to unlimited
liability for the acts of that minor driver. The parent or guardian
with the least assets at risk?® should be the one who signs the
parental consent form. Additionally, the parent or guardian
who did not sign the parental consent form should be sure
that his or her name is not on the title to any automobile that
the minor may be driving. By taking this approach, if the minor
driver causes an accident, only one spouse faces liability and
fewer assets will be exposed to creditors beyond insurance.”
While the liability from the parental consent terminates when
a minor reaches age 18, car title liability does not; therefore,
itis critical that any parent whose name is on the title remove
his or her name and place title solely in the now “legal adult”
child’s name.

Lastly, be smart and be safe.

Joseph M. Percopo, LL.M., AEP®, practices
law in Orlando, Florida with Mateer &
Harbert, P.A. His practice concentrates
on estate & trust planning, estate & trust
administration, asset protection planning,
business, and tax law. He is a graduate of
the Florida State University College of Law
with highest honors and earned his Master of
Laws (LL.M.) in taxation from the University
of Florida Levin College of Law Graduate Tax
Program. Joe is a Board Member of the Central Florida Estate
Planning Council, as well as a former RPPTL Section Fellow and
current Fellow of the Florida Fellows Institute of the American
College of Trust and Estate Counsel.
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parent’s policy (which typically has higher coverage). This usually coincides
with the parents maintaining their policy without including their child as an
additional insured (to keep costs down), which means the parents’insurance
policy will not provide protection for negligence of the child driver.
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