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modification by incorporating the common law rule against 
perpetuities period (as opposed to the 360 year period) and 
avoiding inclusion of any language which expressly permits 
nonjudicial modification. 

One final thought - while nonjudicial modification under 
Fla. Stat. § 736.0412 (2019) may be prohibited by proper 
trust drafting, such prohibition does not universally preclude 
potential application of other forms of nonjudicial reformation, 
such as trust decanting14 and nonjudicial settlement 
agreements.15 It can, however, be evidence of intent that the 
Settlor did not wish for the terms of the trust to be changed.  

Endnotes
1	 A detailed analysis of common law trust reformations is beyond the scope 
of this article. See Peck v. Peck, 133 So.3d 587 (Fla. 2d DCA 2014)(citing to Preston 
v. City National Bank of Miami, 294 So.2d 11 (Fla. 3d DCA 1974)(“Florida common 
law requires the trial court to allow modification or termination of a trust if the 
settlor and all beneficiaries consent, even if the trust is irrevocable and even if 
the trust’s purposes have not been accomplished”).
2	 Options include forms of nonjudicial settlement agreements, judicial 
modification, nonjudicial modification, and trustee decanting. See Fla. Stat. 
§§ 736.0111 and 736.04113 - 736.0417 (2019).
3	 Fla. Stat. §736.0412(6) (2019); See also Fla. Stat. §§ 736.04113(4), 
736.04114(6), and 736.04115(5) (2019). 
4	 The predecessor to Fla. Stat. § 736.0412 (2019) is Fla. Stat. § 737.4032 (2005).
5	 Fla. Stat. §§ 736.0412(2) and 736.04113(2) (2019).
6	 See Fla. Stat. § 736.0103(16) (2019) (qualified beneficiary includes (1) per-
missible distributees of trust income or principal, (2) someone who would be a 
distributee or permissible distribute of trust income or principal if the interests 
of the distributees described in (1) above terminated without causing the trust 
to terminate, and (3) someone who would be a distributee or permissible 
distributee if the trust terminated in accordance with its terms on that date).
7	 Note that consideration of the Settlor’s intent is not required for purposes 
of this type of modification/termination.
8	 This differs from a “qualified beneficiary” and provides for larger class of 
individuals to potential object. The term beneficiary is defined in Fla. Stat. 
§ 736.0103(4) (2019) and includes any “person who has a present or future 
beneficial interest in a trust, vested or contingent, or who holds a power of 
appointment over trust property in a capacity other than that of trustee.”
9	 Fla. Stat. § 736.0410 (2019).
10	 For revocable trusts, the date the trust is considered created is the date 
the right of revocation terminates (usually at the death of a Settlor). See Fla. 
Stat. § 736.0412(5) (2019).
11	 Fla. Stat. § 689.225(2) (2019) (interest must vest or terminate (a) no later 
than 21 years after the death of an individual then alive or (b) within 90 years 
after its creation).
12	 Fla. Stat. § 689.225(2)(f ) (2019).
13	 Fla. Stat. § 736.0105(2)(k) (2019).
14	 Fla. Stat. § 736.07117 (2019).
15	 Fla. Stat. § 736.0111 (2019). 

 Trust Drafting Consideration:  
Fla. Stat. § 736.0412 Nonjudicial Modification  

By Joseph M. Percopo, Esq., LL.M., Mateer Harbert, Orlando, Florida

Probate and Trust Division

When reviewing an existing trust or drafting a new trust, 
one of many important considerations is whether the trust 
can be modified in the future.  Methods for trust modification 
exist at common law and in Florida statutes. At common law, 
an irrevocable trust generally may be terminated or modified 
with the consent of the settlor and all beneficiaries.1 The Florida 
Statutes offer a variety of different options2 pertaining to trust 
modification, reformation, and termination and such provisions 
“are in addition to, and not in degradation of, rights under the 
common law to modify, amend, terminate, or revoke trusts.”3 
The primary statute for nonjudicial reformation is Fla. Stat. § 
736.0412 (2019).4 

Fla. Stat. § 736.0412 (2019) applies to irrevocable trusts and 
revocable trusts after the settlor’s death. Such modification, 
which includes amending or changing the trust terms, 
terminating the trust in whole or in part, and directing 
or prohibiting trustee action,5 is permitted only upon the 
unanimous agreement of all “qualified beneficiaries”6 and the 
trustees.7 However, any “beneficiary”8 may initiate a judicial 
proceeding in an attempt to block a proposed modification 
or termination.9  

There are two requirements to applying Fla. Stat. § 736.0412 
(2019):

(1) The trust must have been created after December 
31, 2000,10  and either:

(2)(a) 	 The trust terms expressly authorize nonjudicial 
modification AND it vests within the common law rule 
against perpetuities;11 or

(2)(b) 	The trust provides that the 360 year perpetuities 
period is applicable.12

A trust opting for the 360 year perpetuities period may not 
prohibit this particular form of trust modification.13 

For purposes of Fla. Stat. § 736.0412 (2019), the trust drafter 
must consider the applicable perpetuities period and whether 
this form of nonjudicial modification is desired. To permit this 
form of nonjudicial modification, the drafter must incorporate 
(1) the 360 years perpetuities period or (2) specific language 
expressly permitting nonjudicial modification. However, 
the drafter may preclude this particular form of nonjudicial 


