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When and why
Traditional probate avoidance techniques

Non-traditional probate avoidance technique

aditional life estates

bird




Assets owned by the individual only without any beneficiary
designation







Tenants in Common (not useful to avoid probate)

Rights Of Survivorship (JTROS)




Asset must be transferred into the trust to avoid probate —

Real property needs a new deed

Bank accounts retitled

5 inferests new certificates or assignments



Blechman v. Estate of Blechman, 160 So0.3d 152 (Fla. App. 4th Dist. 2015)

Member executed an operating G%reemen’r whereby his interest in
his New Jersey LLC passed to his children upon his death.

Subsequently, member attempted to leave interest to his girlfriend
via a specific gift in his revocable trust funded by pour-over will

- Contract vs. revocable trust

agreement provisions, member's
on death and never




Upon execution of a life estate deed, a completed gift has been made to the remainderman at that
time

Life tenant
Rights/Responsibilities:
Full use and possession (while alive). See Sauls v. Crosby, 258 So. 2d 326, 327 (Fla. 15t DCA 1972)

Responsible for ordinary expenses (general repairs/upkeep, HOA fees, insurance, interest
nts)




Remainderman

Rights/Responsibilities:

Upon death of life tenant, the right of possession (but not @
moment before)

Responsible for principal payments, expenses related to the
OPE environmental matters (hurricane




Application of Homestead

Homestead devise restriction not applicable to life tenant since
property passes by operation of law at death

Life tenant would still need spousal joinder 1o execute any deed
pertaining to the homestead (such as a conveyance of the life
tenant interest)

romestead exemptions



AKA

THE “LADY BIRD DEED”



One Florida Supreme Court case supporting reserved powers in a life

tenant — relying on this case for support of the Lady Bird Deed
See Ogleby v. Lee, 73 So. 840 (Fla. 1917)
ce also Green v. Barrow, 8 so. 2d 283 (Fla. 1942)




Example language:

Granfor reserves unto herself, without any liability for waste, for and during her
ifetime, the exclusive possession, use, and enjoyment of the rents and profits of
the property described herein. Grantor further reserves unto herself, for and
during her lifetime, the right, without the joinder or consent of the Grantee, to sell,
lease, encumber by mortgage, pledge, lien, or otherwise manage and dispose,
in whole or in part, or grant any interest ihereln of the aforesaid premises, by qift,
sale, or otherwise so as to terminate the interests of the Grantee, as Grantor in
her sole discrefion shall decide, except to dispose of said property, if any, by
devise upon death. Grantor further reserves unto herself, the right to cancel and
divest this deed by further conveyance which may destroy any and all rights
the Gron’ree may possess under this deed. Grantee shall hold a
roperty described herein and upon the death of the
in has not been previously disposed of
remaining shall fully




Attorney Title Fund considers a Lady Bird Deed to be a “vested
remainder subject to divestment”

See Insuring Title out of Enhanced Life Estates, Jepson, The
Fund Concept, October 2016 Vol. 48

10 longer desires to have the named
nen the Grantor may




Example language to include in divestment deed:

Grantor hereby expressly exercises her reserved right, in the
orior recorded enhanced life estate warranty deed recorded
020, to divest the Grantee and

er conveyance and







Standard 6.10 — Enhanced Life Estate: Deed for Non-Homestead Property
STANDARD:

THE HOLDER OF A LIFE ESTATE IN NON-HOMESTEAD PROPERTY,
COUPLED WITH THE POWER TO SELL, CONVEY, MORTGAGE AND
OTHERWISE MANAGE THE FEE SIMPLE ESTATE, CAN CONVEY OR

ENCUMBER THE FEE SIMPLE ESTATE DURING THE LIFETIME OF THE
HOLDER WITHOUT THE REMAINDERMAN.

Problem 3 — Remainderman has judgment creditor. Grantor re-conveys divesting
n of her interest. Re-conveyance to new party is free of the claims against the

es not levy or execute on the
inderman.



Standard 6.11 — Enhanced Life Estate: Life Tenant and Homestead Property

STANDARD:

A LIFE TENANT WITH AN INTEREST IN HOMESTEAD PROPERTY, COUPLED WITH
THE POWER TO SELL, CONVEY, MORTGAGE AND OTHERWISE MANAGE THE FEE
SIMPLE ESTATE, CAN CONVEY OR ENCUMBER THE FEE SIMPLE ESTATE DURING
THE LIFETIME OF THE HOLDER WITHOUT THE REMAINDERMAN.

lem 1 — Grantor, unmarried and no minor children, executes lady bird deed with proper reserved
d. He may validly divest the original remainderman and re-convey the

t join in the new deed.



Standard 6.12 - Enhanced Life Estate: Remainderman and Homestead Property
STANDARD:

THE REMAINDERMAN IN HOMESTEAD PROPERTY, WHEREIN THE LIFE TENANT
RESERVED THE POWER TO SELL, CONVEY MORTGAGE AND OTHERWISE MANAGE
THE FEE SIMPLE ESTATE, ACQUIRES FEE SIMPLE TITLE UPON THE DEATH OF THE LIFE
TENANT ONLY WHEN NOT IN VIOLATION OF CONSTITUTIONAL RESTRICTION ON
DEVISE OF HOMESTEAD.

or executes lady bird deed while married, without spouse’s joinder, leaving to 3@ party.
est in the remainderman.

hich includes “by executing or
use from



costs/expenses are bore by the life tfenant (because incomplete gift)

F.S. 738.801(3)( This section [apportionment of expenses for life estates] does not apply to the extent it is inconsistent with
the instrument creating the estates, the agreement of the parties, or the specific direction of the taxing or other statutes.)

Avoids probate at death

No loss of homestead exemption or re-assessment event for the property
Fla. Stat. 193.155 & 193.1554 and AGO 2001-31 (April 26, 2001)




A Lady Bird Deed not properly drafted, such as missing powers, can create
issues/difficulties not infended

Use of specific, proper language is necessary for the original lady bird deed and the
divestment deed

For example: power to “sell and convey” does not include the power to “gift” the
property

Banks) may be nervous fo lend or refinance where a lady bird deed exists
an arguing that the bank was aware that upon death the
' obligation tied to the property would




A great inexpensive tool to avoid probate for those older clients who do not require
a trust

Typical situation is a retired individual that has a home, bank accounts,

etirement accounts, and social security benefits. A trust could be overkill for
is and add a layer of CompIeX|’ry that they don't fully

nigues discussed — lady bird Deed and

and the trust
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Proposed new Section 689.30 — Revocable Transfer on Death Deed

Legislation creating a revocable transfer on death deed. This comes from the
Uniform Law Commission, and is intended to be an alternative method for
ansfer of property upon death without probate

. or may record a deed during life to become effective
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