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PRESERVING YOUR POWER:
10 TIPS FOR NEGOTIATING
A SOLAR FARM LEASE

s Florida’s major electric utility companies

increase their efforts to invest in affordable

clean energy, advancing technologies
and phasing out older coal-fired and oil-burning
power plants, locating land suitable for large solar is
becoming increasingly competitive. Leading the way
is Florida Power & Light (“FPL"). FPL plans to add eight
(8) new universal solar power plants by 2018. The new
solar plants will require the installation of 2.5 million
panels at the eight centers being located across the
state. In addition to the solar expansion plans that
FPL has for its sites, Duke Energy and Tampa Electric,
an Emera Company ("TECO") are also making great
strides in Florida with their expansion plans for future
solar plants. Duke Energy renewable assets includes
60 solar facilities operating in a dozen states, with
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Duke’s 8.8 megawatts (MW) Suwannee Solar Facility
expected to be fully operational by the end of this
year. Once up and running, the facility will produce
enough energy to provide electric service to about
1,700 homes at peak production. TECO completed
construction on its largest solar area site, located at
Big Bend in Apollo Beach earlier this year. This 23 MW
solar center is located on 106 acres and is capable of
providing electricity to more than 3,300 homes.
Electric utility companies will continue to expand
their solar footprint across Florida, and as a result
large tracts of agricultural lands will be in increasing
demand. Power companies have found that land
already farmed has less wetland and endangered
species issues and, the more isolated the location,
the less likely it will attract potential Not In My Back




Yard (“NIMBY”) opposition. Yes, even something as
green as solar energy suffers from NIMBY exposure.
Abandoned citrus groves seem to be the most
desirable sites. Leasing your property to a reputable
energy provider for use as a solar farm (energy center)
may definitely be something to consider. Careful
drafting of the terms and conditions of the lease is
critical in avoiding stormy weather in what otherwise
could be a sunny business arrangement. Here are just
some of the things to consider:

Beware of signing a listing or option agreement
with someone that is only interested in tying up
as many sites as possible in hopes that the power

Leasing your property to
a reputable energy provider

for use as a solar farm (energy

center) may definitely be
something to consider.

company may want one. Deal with a reputable
solar array developer or real estate consultant
that has experience in site selection and dealing
with large properties and power companies. Do
your due diligence and preliminary engineering
as to the proximity to transmission lines that
have capacity and demand for the power to be
produced. Know what you have to market so you
drive the negotiations rather than accepting the
first offer that may never be realized.

As the property owner, you should not be
responsible for any increased assessments as

a result of the solar “improvements” that the
tenant installs on your property. Additionally, any
roll-back taxes associated with the conversion
of the property use from agricultural to the use
of a solar farm should be passed along to the
company that is leasing your property. Florida
has recently enacted new tax incentives for
these new solar projects that make them more
attractive to the power companies.’

Zoning and permitting approvals, while typically
requiring the property owner’s approval to
process, should be the responsibility and at
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the expense of the solar company leasing your A provision that stipulates the terms and
property. This includes site plan approvals conditions of the assignment of the lease

to address set back requirements, as well as should be included in the lease agreement to
building permits and approvals for any structures allow the property owner to approve of any
and/or fencing that are to be constructed assignment. The property owner should at all
and installed. times be assured that the proposed tenant has

the financial wherewithal to satisfy the financial
obligations required by the lease. This may
require a guaranty by a corporate parent

The location of any infrastructure, including
roadways, together with easements and rights-

of-way necessary for the improvements should

or assignor.
! be conditioned upon mutual agreement to the
E greatest extent possible, particularly if you own As the property owner, you will want the
lil property adjacent to the property which is being flexibility to sell the property that is the subject
d leased for the solar farm. A standard condition of the lease, should the need arise. Therefore,
ﬁ in a solar farm lease is one that prevents any a provision contemplating the sale of the
ﬂj intentional or preventable shade from being cast property during the term of the lease should be
‘ on the solar array, which would negatively affect included. Additionally, if the property is subject
i production. This may limit an owner’s use of to a mortgage, or should a mortgage be sought
! adjacent property to some extent and should be during the term of the loan by the property
/ taken into consideration when entering into owner, the lease should provide for a provision
a lease. that would allow for the same. The tenant will
want to specify that the lien of the mortgage will

Solar farms provide a source of renewable clean energy for distribution
by the electric companies while providing an income stream for the

property owner from a crop that keeps on giving.

The lease should provide for a provision to
address the removal of improvements at the sole
cost of the solar company upon the termination
of the lease, together with the costs and
expenses of restoring the property to its original
condition. In certain situations, the property
owner may want to consider incorporating an

not attach to their equipment. Often, the tenant
will want to negotiate a Right of First Refusal

with respect to any potential sale by the property
owner. The property owner may want to consider
limiting the Right of First Refusal requested by
the tenant to a Right of First Offer.

and ordinances.

| option that would allow the property owner The lease should assign any and all liability that

to elect to cause the solar company to remove may arise from the use of the property as a solar

all improvements at the sole cost of the solar farm to the solar company. This should include

company after the termination of the lease, or claims from any third party liability and any and

elect to have the improvements assigned to the all liability that could arise under federal, state

property owner at no cost after the termination and/or local rules and regulations, including, but :

of the lease. not limited to environmental statutes, regulations
!
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Solar leases are not short in duration and
typically tie up the land which is the subject

of the lease for several years, minimizing and/

or eliminating any and al} other uses on the
property that is the subject of the lease for the
duration of the lease. As the property owner, one
must be mindful of the length of time that the
property will be “tied up”, perhaps providing for
regular adjustments tied to an index. In addition,
long-term solar leases need to address the
potential for condemnation and how any award
will be apportioned between the property owner
and the tenant.

Most importantly, just as no two properties are
alike, no two solar farm leases are alike. Each
lease must be written to address the specificities
of the deal. Hiring a qualified attorney familiar
with both agricultural operations and solar
farming will assure the property owner that their
interests are protected.

Although drafting the right terms and provisions

for a solar farm lease is a complex process, entering
into such an agreement is worth consideration. Solar
farms provide a source of renewable clean energy
for distribution by the electric companies while
providing an income stream for the property owner
from a crop that keeps on giving.

Michael Minton is Managing Shareholder of Dean Mead’s Fort Pierce office, Chair of the firm’s Agribusiness
Industry Team and Chair of the firm's new Solar Energy Team. He represents family businesses with an
emphasis on generationally-owned agricultural businesses. Mr. Minton assists with their organizational
structure, federal income, estate and gift tax planning and business succession planning. He offers his clients
extensive experience focusing on tax issues related to agri-business, as well as water resource issues and new
innovative uses of land for value added propositions. He may be reached at mminton@deanmead.com.

Anna Long is Of Counsel in Dean Mead'’s Real Estate department and a member of the firm's Solar Energy
Team. She has been practicing law for over 30 years primarily in the areas of environmental law, land use,
zoning and administrative law. Before moving to private practice, Ms. Long held numerous environmental
managerial positions including, Director/Counsel for a large building supply company, Manager for
Orange County Florida’s Environmental Protection Division, Director of Environment, Safety and Health
for the largest semi-conductor company in the northwest and was In House Counsel and Manager of the
environmental division of a major private electric utility company with services in nine states. She was also
General Counsel and Director of Environmental Services for a multi-state environmental and engineering
and consulting firm located in the Northwest. She may be reached at along@deanmead.com.

Chris D’Amico is a Shareholder in Dean Mead’s Corporate and Tax practice and a member of the firm’s

Solar Energy Team. He represents companies and business owners in all types of business and tax matters,
including choice of entity, mergers and acquisitions, reorganizations, and other general business matters.
In addition, Mr. D’Amico represents title and mortgage companies with respect to the formation and
operation of “affiliated business arrangements”. He also represents clients in all aspects of the development
and sale of solar photovoltaic electricity generating projects. Mr. D’Amico is Board Certified in Tax Law by
The Florida Bar. He may be reached at cdamico@deanmead.com.

Dennis Corrick is a Shareholder and member of Dean Mead’s Agribusiness Industry Team and Solar Energy
Team. He practices in the areas of commercial real estate, zoning and land use, and general business law.
He has experience in every element of real estate purchase, ownership, governance and sale. In addition,
he assists clients in land use and zoning matters, permitting and licensing, and in agreements governing
the use of property such as covenants and restrictions, commercial and agricultural leases, easements and
licenses. Mr. Corrick has extensive experience working with issues unique to agricultural businesses and
properties. These include conservation easements, grazing leases and matters related to water use and

environmental permitting, as well as financing, operation, sale and purchase of farm and ranch properties.
He may be reached at dcorrick@deanmead.com.
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