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la. R. Civ. P. 1.130 appears to be a concise state-

ment of what should and should not be attached

to a pleading. Rule 1.130(a) states:

Instruments Attached. All bonds, notes, bills of ex-
change, contracts, accounts, or documents upon which action may
be brought or defense made, or a copy thereof or a copy of the
portions thereof material to the pleadings, shall be incorporated
in or attached to the pleading. No papers shall be unnecessarily
annexed as exhibits. The pleadings shall contain no unnecessary
recitals of deeds, documents, contracts, or other instruments.

Although two of the three sentences contained in this
rule address what should not be included within a plead-
ing, Florida litigators appear fixated upon the single sen-
tence of the rule that describes what should be attached
and file motions alleging a failure to attach crucial docu-
ments to the opposing party’s pleadings.! These motions
are by and large dilatory and, as explained more fully
herein, their reliance upon Rule 1.130 often reveals a
misunderstanding of the rule. It is time to attach reason
to Rule 1.130. Like the comparable federal concept, Rule
1.130 was and is simply intended to provide adequate
notice to the parties of claims and defenses made.

Rule 1.130’s Main Purpose: Provide Notice

Rule 1.130(a) can generally be said to have two competing
purposes. The first sentence requires the pleader to incor-
porate or attach specified documents; the second and third
sentences proscribe excessive incorporation or attachment.?

The first sentence’s concept of requiring incorporation
or attachment of documents appears to date back to the
original common law rules adopted by the Florida Supreme
Court in 1873.% According to Common Law Rule 14, ap-
plicable to common law actions in circuit court, “All bonds,

notes, bills of exchange, covenants, contracts, and accounts
upon which suit may be brought, or a copy thereof, shall be
filed with the declaration....” A similar requirement was
contained in the rule’s various iterations over the years,
including Common Law Rule 16 (1936) and Common Law
Rule 11 (1950).5 Since the rule’s inception, its purpose in
requiring incorporation or attachment of the specified
documents has always been “to have the plaintiff apprise
the defendant of the nature and extent of the cause of
action alleged, in order that he may plead thereto with
greater certainty.”®

The competing concept contained in the second and
third sentences finds its derivation from Equity Rule
22 (1950)." Equity Rule 22 stated, among other things,
that “pleadings...shall contain no unnecessary recitals of
deeds, documents, contracts[,] or other instruments...,” and
“[no papers shall be unnecessarily annexed as exhibits.”®
Clearly, Equity Rule 22’s intent was to avoid a surfeit of
irrelevant exhibits.

Eventually, the two concepts were merged when, in 1954,
the Florida Supreme Court adopted Rule 1.10 as part of
the first version of the Rules of Civil Procedure.® Rule
1.10 stated the standard in nearly identical language to
the modern Rule 1.130 quoted above. Merging the dueling
concepts, Rule 1.10’s purpose was to “avoid unnecessary
recitals of documents not particularly germane to the right
of action but to require attachment of those documents
upon which the cause of action rests or is dependent.”®

“Documents Upon Which Action May Be Brought

or Defense Made”
Rule 1.130 states that only “bonds, notes, bills of
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Attorneys often utilize the rule’s concluding phrase —

“documents upon which action may be brought or defense

made” — as part of a motion to dismiss or strike to argue that

unnecessary documents must be attached to a pleading. A plain

reading of Rule 1.130 demonstrates that this 1s inappropriate.

exchange, contracts, accounts, or
documents upon which action may
be brought or defense made” must
be incorporated in or attached to the
pleading. Attorneys often utilize the
rule’s concluding phrase — “docu-
ments upon which action may be
brought or defense made” — as part of
a motion to dismiss or strike to argue
that unnecessary documents must be
attached to a pleading. A plain read-
ing of Rule 1.130 demonstrates that
this is inappropriate.

The clause “documents upon which
action may be brought or defense
made” is the last of a list of speci-
fied types of documents. The types of
documents immediately preceding
the concluding clause illustrate those
envisaged by the rule in accordance
with the textual canon of construction
known as ejusdem generis.!! “[Blonds,
notes, bills of exchange, contracts,
[and] accounts” are all documents
that supply one’s right to a cause of
action or defense. Thus, the terms
“documents upon which action may
be brought or defense made” are
necessarily other types of documents
that supply one’s right to a cause of
action or defense. Although the com-
ments to Rule 1.130 do not elaborate
on its terms, the Authors’ Comment
to Rule 1.120 (Pleading Special Mat-
ters) provides support for this concept
when it states that “[o]nly documents
which give rise to the cause of action
or establish the right which has been
breached need be attached.”'?

Rule 1.130 does not contemplate
the incorporation or attachment of
documents that are merely evidence
of a portion of the plaintiff’s claim.!?
“The question is not whether the writ-

ten instrument would be admissible
in evidence, but whether the action
or the defense is derived from the
instrument itself.”'* In other words,
if the document at issue did not exist
but the pleader would still be able to
bring the cause of action or assert the
defense that was originally intended,
then the document need not be at-
tached.

For example, in Railey v. Skaggs,
220 So. 2d 689 (Fla. 3d DCA 1969),
the plaintiff/beneficiary sought,
among other things, to remove the
defendant/trustee for alleged abuse
of fiduciary power.'® In the complaint,
the plaintiff alleged that a certain
proposed agreement between the
defendant and the plaintiff illus-
trated the defendant’s breach of his
fiduciary duty. The plaintiff did not
attach the proposed agreement to the
complaint. The trial court dismissed
the complaint because it purportedly
violated Rule 1.130. The appellate
court reversed distinguishing be-
tween the proposed agreement, which
was only material as evidence of the
alleged abuse of fiduciary power, and
“the document upon which the cause
of action is premised,” which was the
trust instrument itself.’

Rule 1.130 also does not contem-
plate the incorporation or attach-
ment of documents that relate solely
to the representative right to bring
an action.'” Items relating to the
representative right to bring an ac-
tion are: “letters of administration,
assignments of contracts, mortgages,
judgments and other instruments
unless a party to the assignment is
suing for a breach of the assignment,
claims of lien, notices in construc-
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tion lien actions, notices to tenants
in evictions, and deeds to show title
in a party.”'® Stated another way, a
document that merely confirms a
party’s “standing” is not a document
“upon which action may be brought”
no matter how pervasive the belief
that such a document is required to
be attached.®

Closely related and also not con-
templated by Rule 1.130 for attach-
ment or incorporation are documents
that are a prerequisite to the plead-
er’s ability to prevail on a cause of
action. In a typical foreclosure action
for example, the mortgage or promis-
sory note at issue may provide that
the mortgagee is required to provide
written notice to the mortgagor upon
the mortgagor’s default. The written
notice may be a prerequisite for the
mortgagee to prevail on its claim, but
the notice is not the document upon
which action may be brought.?

What Rule 1.130 Permits in Lieu
of Attachment

Perhaps the most important mis-
conception of Rule 1.130 is that its
strictures can be satisfied only by
attachment. Such an interpretation
completely disregards Rule 1.130’s
plain language. However, attorneys
often argue and courts rigidly accept
the notion that Rule 1.130 requires
the attachment of any type of docu-
ment listed in the rule.?! There is no
doubt that attaching the document
at issue may be simpler, but it is not
necessary if the pleading adequately
incorporates the document.

Rule 1.130 states that the docu-
ments listed, “or a copy thereof or a
copy of the portions thereof material



The Federal Rules of Civil Procedure do not explicitly

contain a counterpart to Florida Rule 1.130. But, in

federal pleading practice, the same concepts driving the

Florida rule exist, and they are generally applied as this

article suggests Rule 1.130 should be applied.

to the pleadings, shall be incorporated
in or attached to the pleading.”?? The
use of the word “or” is significant
because it provides the pleader with
the choice to attach or to incorporate
the portions of documents material to
the pleadings into the pleading.?®

Although there appear to be no
Florida cases interpreting the term
“incorporated in” as used in Rule
1.130, at the very least it is different
from attachment.?* Black’s Law Dic-
tionary defines the term “incorporate”
as “to combine with something else”
or “to make the terms of another docu-
ment part of a document by specific
reference.” In common pleading prac-
tice, attorneys often “incorporate by
reference” the allegations of another
portion of the pleading by simply
identifying the particular allegations
and stating that they are incorpo-
rated. There is no reason to suggest
Rule 1.130’s use of “incorporated in” is
any different. Indeed, if “incorporated
in” meant “attached,” there would be
no reason for the rule to separately
contain the words “or attach.”

In the legal drafting context,
Florida courts have specified ele-
ments for determining when a col-
lateral document has adequately
been incorporated into a contract.
“To incorporate by reference a col-
lateral document, the incorporating
document must 1) specifically provide
‘that it is subject to the incorporated
[collateral] document’; and 2) the col-
lateral document to be incorporated
must be ‘sufficiently described or
referred to in the incorporating agree-
ment’ so that the intent of the parties
may be ascertained.”? Incorporation
simply requires intent to incorporate

4

a particular document and sufficient
identification of the document being
incorporated.

Thus, Rule 1.130 may be satisfied
by merely stating that a particular
document at issue is incorporated
into the pleading at issue. In a breach
of contract action for example, a
plaintiff alleging, “the contract dated
August 3, 2013, between party A and
party B is incorporated herein,” would
satisfy Rule 1.130’s requirements.
Such an approach also fulfills Rule
1.130’s purpose of providing notice of
the claims or defenses made. Unless
the parties entered into multiple con-
tracts on the same day, which cannot
be clearly identified through typed
words, the plaintiff has satisfied the
object of Rule 1.130 and apprised the
defendant of the nature and extent of
the cause of action alleged.? Addition-
ally, Florida courts have held that a
pleader may satisfy Rule 1.130 by,
instead of attaching the document,
stating that the document is not
within the pleader’s possession or
control.?” Clearly, attachment is not
always necessary.

Guidance from the Federal
Rules

The Federal Rules of Civil Pro-
cedure do not explicitly contain a
counterpart to Florida Rule 1.130.28
But, in federal pleading practice, the
same concepts driving the Florida
rule exist, and they are generally
applied as this article suggests Rule
1.130 should be applied.

In federal practice, if a plaintiff’s
cause of action arises from a docu-
ment, the plaintiff has the options of
quoting the material portions of the
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document verbatim, attaching the
document as an exhibit, or pleading
the document according to its legal ef-
fect.?’ Thus, motions to dismiss based
upon an alleged failure to attach
documents are unlikely to be granted
by a federal court.?* When, in the 11th
Circuit, a complaint lacks a central
exhibit, the remedy is not dismissal;
instead, the defendant may supple-
ment the record with the necessary
documentation to allow the court to
consider the defendant’s motion chal-
lenging the complaint substantively.?!
Pleading the legal effect of a docu-
ment under the federal standard is
essentially the same process as
incorporation under Rule 1.130. For
example, in Key Club Associates Ltd.
P’ship v. Biron,1992-1 Trade Cases P
69818 (M.D. Fla. 1992), the plaintiff
alleged that the defendants interfered
with a contract to purchase property
from a third party. The defendants
sought to dismiss the complaint be-
cause it failed to attach a copy of the
contract. The U.S. District Court for
the Middle District of Florida denied
the defendants’ motion because the
plaintiff sufficiently pled the legal
effects of the contract by referencing
the contract within the prima facie
allegations of the causes of action.??
Like Rule 1.130, the federal rules
and concepts pertaining to the incor-
poration or attachment of documents
to pleadings are concerned with the
provision of notice to the parties of
claims made or defenses asserted.
The federal approach facilitates its
objective, however, without waste-
ful pleading exercises. In lieu of an
uncompromising attachment require-
ment, the federal approach simply



requires that documents at issue be
addressed within its extant plead-
ing framework. A “short and plain
statement of the claim” is required
pursuant to Fed. R. Civ. P. 8(a), and
the Federal Rules of Civil Procedure
do not change this fundamental re-
quirement when a document supplies
the pleader’s cause of action.

Conclusion

The drafters of the Federal Rules
of Civil Procedure largely rejected
the rigid and technical pleading re-
quirements of English common law
that could cause a party to lose his or
her case on technical grounds opting,
instead, for the expansive and flex-
ible aspects of equity.?* “Although the
Federal Rules of Civil Procedure and
the Florida Rules of Civil Procedure
differ in some respects, ‘the objective
in promulgating the Florida rules has
been to harmonize our rules with the
federal rules.”%

A vestige of Florida’s Common Law
Rules past is lingering in the form of
Rule 1.130’s seeming insistence that
attorneys physically attach docu-
ments to pleadings that otherwise
state a cause of action or defense.
But, the requirement of document
attachment is inconsistent with the
text and spirit of Rule 1.130, as well
as the corresponding federal pleading
standards.

Under either rubric, description of
the document in the pleading should
be satisfactory because that provides
notice of the pleader’s claim or de-
fense sufficient to satisfy Fla. R. Civ.
P.1.110’s requirement that a pleading
contain “a short and plain statement
of the ultimate facts showing that the
pleader is entitled to relief.” It is time
to reattach reason to Rule 1.130 and
to adhere to the rule’s purpose.Ql
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