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August 14, 2007 

CMS Alert: Expansion of Anti-Markup Rule for Diagnostic Tests - Professional and 
Technical Component 

The Centers for Medicare and Medicaid Services (“CMS”) recently proposed, and is presently 
soliciting public comments to, a number of key changes to the 2008 Medicare Physician Fee 
Schedule, including the following discussed proposal which, if adopted, would limit the amounts 
which a physician group (or physician) could bill the Medicare Program for the professional 
component of diagnostic tests performed on its or their behalf by any part-time employee or 
independent contractor. 

Anti-Markup Proposal.  Presently, the Medicare Manual (under the reassignment rules) prohibits 
a physician group (or an individual physician) from purchasing the technical component of a 
diagnostic test performed for a group (or physician) patient by an outside supplier and billing the 
Medicare Program for such test in an amount greater than the price paid by the billing group (or 
physician) for such test.  CMS is concerned that the present Medicare Manual prohibition on the 
markup of purchased diagnostic tests does not cover (or apply) to all diagnostic tests which a 
physician group (or individual physician) may otherwise bill the Medicare Program under a 
“reassignment of benefits” nor does it address perceived program abuses resulting from the 
ability of physician groups (or individual physicians) to make a profit from an outside 
physician’s interpretation of diagnostic tests performed for its or their patients.  To address such 
concerns, CMS is proposing to elevate the current Medicare Manual “anti-markup” rule for 
purchased diagnostic tests to a “rule of law” applicable to the technical component of all 
diagnostic tests, whether purchased or not, and expand the scope of such rule so that it applies to 
the professional component of diagnostic tests performed for or on behalf of a billing group (or 
physician) by any part-time employee or independent contractor.  Under this proposal, a 
physician group (or physician) billing the Medicare Program, under a reassignment of benefits, 
for the technical or professional component of any diagnostic tests performed for its patients by 
any physician or other organization, excluding only such services performed by a full-time 
employee of the billing group (or physician), will be legally prohibited from billing the Medicare 
Program for such service in an amount greater than the lesser of: (i) the normal Medicare 
allowable for the billed service, or (ii) the compensation or other amounts paid or payable by the 
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billing group (or physician) to the service provider for the billed services, excluding any amounts 
paid or payable by the billing group (or physician) to reimburse the service provider for rent for 
office space or equipment, if any, which the service provider (or related party) leases from or 
through the billing group (or physician). 

The proposed expanded anti-markup rule does not apply to the technical component of 
diagnostic tests performed by or for a physician group (or physician) utilizing diagnostic 
equipment owned (or leased) by the billing group (or physician) (no reassignment of benefits).  
Further, the proposed, expanded anti-markup rule is not to apply to the professional component 
of diagnostic tests billed the Medicare Program by an independent diagnostic testing facility, so 
long as the diagnostic tests to which such billed services relate are not ordered by a physician-
employee of such facility, by the physician performing the professional interpretation of such test 
or by another physician-member of the reading physician’s group practice. 

For further information concerning the above-described proposed expanded anti-markup rule, 
please contact one of the members of Dean Mead’s Health Law Department. 

 



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /All
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveEPSInfo true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputCondition ()
  /PDFXRegistryName (http://www.color.org)
  /PDFXTrapped /Unknown

  /Description <<
    /FRA <>
    /ENU (Use these settings to create PDF documents with higher image resolution for improved printing quality. The PDF documents can be opened with Acrobat and Reader 5.0 and later.)
    /JPN <FEFF3053306e8a2d5b9a306f30019ad889e350cf5ea6753b50cf3092542b308000200050004400460020658766f830924f5c62103059308b3068304d306b4f7f75283057307e30593002537052376642306e753b8cea3092670059279650306b4fdd306430533068304c3067304d307e305930023053306e8a2d5b9a30674f5c62103057305f00200050004400460020658766f8306f0020004100630072006f0062006100740020304a30883073002000520065006100640065007200200035002e003000204ee5964d30678868793a3067304d307e30593002>
    /DEU <>
    /PTB <>
    /DAN <>
    /NLD <>
    /ESP <>
    /SUO <>
    /ITA <>
    /NOR <>
    /SVE <>
  >>
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


